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Women’s Health Action is a women’s health promotion, information and consumer advisory service. We are a non-government organisation that works with health professionals, policy makers and other not for profit organisations to inform government policy and service delivery for women.  Women’s Health Action is in its 31st year of operation and remains on the forefront of women’s health in Aotearoa New Zealand. 
We provide evidence-based analysis and advice to health providers, NGOs and DHBs, the Ministry of Health, and other public agencies on women’s health (including screening), public health and gender and consumer issues with a focus on reducing inequalities. We have a special focus on breastfeeding promotion and support, women’s sexual and reproductive health and rights and body image.  

Women’s Health Action is a member of the Coalition for the Safety of Women and Children, formed in 2006, which includes the following organisations Auckland Sexual Abuse HELP, Auckland Women’s Centre, Eastern Women’s Refuge, Homeworks Trust, Inner City Women’s Group, Mental Health Foundation, Mt Albert Psychological Services Ltd, North Shore Women’s Centre, Rape Prevention Education – Whakatu Mauri, SHINE Safer Homes in NZ Everyday, Supportline Women’s Refuge and Te Rito Rodney.

Women’s Health Action also co-facilitates the Silent Injustice Group with the Auckland Women’s Centre. Silent Injustice was set up in 2012 by the Auckland Women's Centre and Women's Health Action following a seminar jointly coordinated by the two organisations. The seminar was titled 'Silent Injustice: Women's Experiences of the Family Court' and examined the difficulties women faced when navigating the Family Court to formalise relationship separations, particularly in situations where domestic violence had occurred. 

Since Women’s Health Action was formed we have undertaken a large amount of research and made numerous submissions on the subject of family, domestic and sexual violence and the health effects of violence on women and children.  We are grateful for all the research and information produced by the Coalition for the Safety of Women and Children, Silent Injustice and SHINE some of which has been used to complete this submission.

Introduction

We are pleased that the Minister of Justice, Amy Adams, has declared domestic and family violence as her top portfolio commitment. Numerous studies have shown that domestic and family violence and sexual violence create significant health issues in New Zealand and require commitment and leadership at Government level. 

There are a number of proposals in the review document that have the potential to make a real difference. However, we are concerned that inconsistent and frequently ineffective implementation of the Domestic Violence Act in particular has weakened its ability to protect vulnerable women and children. We believe it is crucial that the justice system be more responsive and effective when dealing with family/domestic violence, including sexual violence.  

We also believe that in New Zealand there are pervasive views about domestic violence, including sexual violence that must be challenged. To do so we must take an intersectoral approach to training and education and include not only the judiciary and police and other services that intersect with the victims of family/domestic violence but also the media, teachers and health service personnel. 

In making this submission we also note that Government has international obligations in relation to the status of women in New Zealand including:
· The International Covenant on Civil and Political Rights  

· The International Covenant on Economic, Social and Cultural Rights

· The International Convention on the Elimination of All Forms of Racial Discrimination 

· The Convention on the Rights of the Child 

· The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

· The Convention on the Rights of Persons with Disabilities 
· The United Nations Convention on the Elimination of All Forms of Discrimination Against Women, and the Platform for Action document negotiated at the Fourth World Conference on Women in 1995 

· The Declaration on the Rights of Indigenous Persons
· The recommendations of the Working Group on the Universal Periodic Review in regards to domestic and sexual violence

We believe that violence against women is encompassed in the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in articles 2 and 16 of the convention, and that States are responsible for taking action to prevent violence against women, investigating and responding to individual cases of violence,
 and identifying and addressing structural causes of violence.
Comments: 

1. What changes should be made to the current definition of ‘Domestic violence’

We believe government must introduce legislation that specifically defines coercive control would give judges and others greater clarity and understanding about what constitutes some of the most damaging forms of violence experienced by women and children in the context of domestic violence
. 

We support including a clear explanation of the concept of ‘coercive control’ within the legal definition of ‘domestic violence’ under the Domestic Violence Act. The current definition explains that domestic abuse may be a pattern of behaviour, but is not sufficient in explaining that the effect of this pattern may be to establish control over the victim, and cause ongoing fear of the perpetrator. Clear explanation of coercive control would go a long way towards helping people to understand that the effects on the victim are an important consideration in determining whether the pattern of behaviour should be considered ‘domestic abuse’.  

We suggest the New Zealand government should consider similar provisions to UK legislation
 for extending and explaining coercive control including providing explanations of abusive behaviours such as surveillance and monitoring, threats to children or pets or preventing contact with family or friends. We note that children in New Zealand have been killed by fathers to punish the mother
.
The government should also consider extending the Act to cover non family carers, health professionals and social service workers who provide care for older or disabled people.  Often older people or people incapacitated by disability are totally dependent on non-family carers for intimate personal cares, meals or assistance with money or social activities
. Similar provisions need to be made for people who are in residential care situations. Elderly women make up over two thirds of those who have made complaints of abuse, physical, mental or economic to Aged Concern. These complaints are rarely taken up by police or courts
. We also support the inclusion of violence against pets/animals and note the link between animal abuse and abuse of women, children and others such as disabled people and older people
.
Currently the law does not currently explicitly cover situations where a person in a domestic relationship deliberately denies the other person access to support and/or equipment they need to be healthy, independent and/or have a good quality of life including accessing mobility aids, communication aids, food, medications and health care. We believe this should be explicitly mentioned in the Act.  
The Child Youth and Family Act remains the primary Act for the protection of children from abuse. This Act also requires revision particularly in dealing with those children who have separated parents. For example, children may still be exposed to abuse directed by the father towards the mother, and is at increased likelihood of direct abuse from the father. 
2. Should the term ‘family violence’ be used instead of ‘domestic violence’?
We do not believe these terms are synonymous or interchangeable. 

The term domestic violence is a long-standing term used predominantly to refer to men’s violence towards woman partners or ex-partners.  The Domestic Violence Act extends this definition to intimate partners of either gender.  As we noted above consideration also needs to be given to those other than children or partners affected by violence. The law is particularly unclear around the relationship between disabled people and their support workers/carers unless they are family members
. The Domestic Violence Act should cover these relationships, Additional sections could be added to the Domestic Violence Act to accommodate the special needs of these people such as those who are disabled and those who are elderly or frail and in the care of care-givers and including those abused by their own child/ren. 

The concepts of “family violence” and “situational violence” mirror the old approach which regarded domestic violence as mutual violence by two partners.  That is not the reality of domestic violence which is overwhelmingly perpetrated by men against women and children. The term family violence also excludes a number of relationships that need to be included within this legislation to make it inclusive of the range of people requiring protection from abuse.  Therefore, calling the legislation family violence legislation would be excluding, might be open to misinterpretation and it would not enhance the protections offered. 

We strongly recommend that specific violence against women and coercive control crimes be specified in the Crimes Act, in the same way that sexual violence crimes are specifically identified.   We believe that combined with training for the judiciary and police this would help to ensure more robust and less biased enforcement of the legislation.

3. What should the guiding principles of the Act be?

· How would guiding principles affect how the Domestic Violence Act and other legislation is implemented? 

· What principles would you suggest?

· How could the nature and dynamics of family violence in different population groups be better acknowledged in the law?

We strongly agree that the Domestic Violence Act should include a set of guiding principles to help guide decision-making in a range of circumstances about cases involving domestic violence. 

The guiding principles of the Act should be


a) Safety of the victim/survivors and the children of these individuals


b) Accountability of the abuser


c) Paramountcy of the child/ren.  

d) The prevention of domestic violence.

The following points would be very helpful to include as principles in the Act:

· Domestic violence is a fundamental violation of human rights and is unacceptable in any form.

· Domestic violence is a major social problem that has significant health, economic and social impacts. As such, solving it needs to have an ongoing commitment from all related major government departments including social development, justice, police, corrections, health, housing, income support services and immigration.

· Safety for victims, and in particular for children, must be paramount in any decision-making on cases involving domestic violence. 

· The onus must be on society and our justice system to keep victims safe and make perpetrators accountable. Victims are rarely in a position to keep themselves and their children safe without outside support. 

· Because victims are rarely able to keep themselves safe, various forms of negotiation, e.g. mediation, family dispute resolution, and restorative justice, should never be used as legal processes in cases of domestic abuse. It is both unsafe and unfair to expect victims to negotiate with their attackers. 

· When an adult victim is doing their best to keep their children safe, it should be recognised that the best way to keep the children safe is to keep the adult victim safe. 

· Where there is domestic violence between intimate partners or ex-partners, and both parties have used violence, it is important to identify who is the predominant aggressor, i.e. which party is using a pattern of coercive control over the other. 

· All agencies need to coordinate their responses to domestic abuse and ensure their workforce is capable of responding safely and appropriately with a priority on victim safety and perpetrator accountability. The safety of children must always be the paramount consideration.

· Services for victims and perpetrators need to be culturally responsive – whether those services are cultural/age/ ability/ ethno-specific or mainstream. Victims and perpetrators should always be offered referrals to cultural/ethno-specific services, but be given the option to access mainstream services if that is their preference.  

· Safety is more important than privacy or natural justice for perpetrators. Children need protection from seeing, hearing or otherwise being exposed to domestic abuse, as research clearly shows that the long-term effects on children of exposure to domestic abuse is equivalent to that of being physically abused. 

· Children’s safety and well-being should always come before the rights to unsupervised contact of the abusive adult.  If contact is allowed it must be in a safe place where there are trained supervisors and the child’s safety is considered paramount.
4. What changes would you suggest to improve access to Protection Orders? 
There should be no cost to apply for a protection order. It is absolutely vital that victims have access to orders to keep themselves safe. For victims who are just below the threshold for accessing legal aid, it can add up to an enormous amount of money and be a huge barrier to accessing an order.  The inability to access protection orders to be safe from violence is a basic violation of human rights. Under the Domestic Violence Act 1995, victims of family violence can apply to the Family Court for a protection order. However, while legal aid is available to anyone seeking protection orders, lawyers tend to act as gatekeepers to Protection Orders and in practice often will only proceed if they believe applications will be successful and will not interfere with the rights of the other parent to contact with the child
. 
In addition, while the original intention of the Act was to make getting orders easier for those experiencing domestic violence, the Courts have made getting orders increasingly more difficult.  For example, they have used discretion to determine “necessity” for having orders when the Act has no provision for this and despite the Surrey vs Surrey Appeal case reinforcing the intention of the Act and denying the rights of Courts to use discretion. Indeed, there is in considerable inconsistency and ignorance in the family court judiciary and amongst lawyers about domestic and family violence. This needs to be addressed if access to Protection Orders is to be improved.  Lawyers and judges working in the family court must have mandatory training to ensure they understand the law and rights of victims/survivors of domestic violence and why protection orders are so important. 

In general, while we support some changes, we believe that the main problem is the interpretation and implementation of the Domestic Violence Act 1995, rather than the Act itself.
5. What changes would enhance the effectiveness, use and enforcement of Protection Orders?
Protection orders are currently not working. Offenders are rarely arrested for breaching orders, unless the breach is an assault or another offence that would have warranted an arrest on its own
.  If protection orders are to be a useful and effective tool for victim safety, there must be consistent negative consequences for breaching protection orders and both offenders and victims have to believe that Protection Orders will work. However, as there are significant issues with their enforcement, this is currently not the case. We also believe the police need to be provided with adequate resources to enforce protection orders. 
Accessibility to applying for protection orders should be guaranteed and include financial assistance and simple forms with assistance available for those who have poor literacy or English as a second language.  We think the police or nominated others should be able to apply on the victims behalf.
We must require police to act on all complaints of protection order breaches and consideration should also be given to making it an offence for a police officer to fail to arrest when a breach of a protection order occurs.
We support mandatory Police responses in certain instances, such as breaches of Protection Orders. We believe consideration should be given to mandatory arrest when breaches of protection orders occur along with mandatory prosecution. 

6. What changes would enhance the effectiveness, use and enforcement of Property Orders?
We agree that property orders are important and would like to see a more proactive approach taken by the courts including consideration of accommodation needs and simplifying enforcement mechanisms. Guidelines for the Family Court should specify that the judge prioritise accommodation needs of applicants and children over that of respondents. 
7. What changes might enhance the effectiveness, use and enforcement of Police safety orders? 
 Current PSOs are simply not creating enough ‘safe’ time to help make victims safe. At present, Police Safety Orders are made for a maximum timeframe of 5 days, and for a minimum of 72 hours. Police Safety Orders could be a more useful safety tool if they were made for a significantly longer timeframe, in order to give sufficient time for the police to refer to a specialist advocacy service and for that service to contact and work with the victim long enough to put in place safety measures before the PSO has ended. 

Police should be required, when making a PSO, to refer immediately to a family violence specialist victim service to ensure that the victim has the specialist support they need to plan for safety and breaches of Police Safety Orders should be an arrestable offence. This would give perpetrators the message that the justice system takes a strong stance on domestic abuse and that it is unacceptable to contradict an order made by the Police.

8. What changes would ensure that victims' safety are considered in bail decisions and sentencing decisions?
We agree that police should be able to apply for protection orders and that ensuring perpetrators have some where to stay and access to safety programmes is also important in maintaining the safety of the victims. 

In addition, access to support services is crucial and funding for such services should be a key part of any changes. 
9. Family violence and parenting arrangements
Recent New Zealand research,  including the 2012 Cartwright seminar, ‘Silent injustice: Women’s experiences of the Family Court’, have highlighted the difficulties women currently face with negotiating care and contact arrangements for their children through New Zealand’s family law system 
. Women’s experiences of the Family Court system suggest the systemic serving of fathers’ interests over mothers’ ability to care for and protect their children, are compounded when women are separating from violent relationships
.

We therefore strongly agree the law be amended to clarify that a child’s safety from all forms of violence is to be given greater weight and be a primary consideration. We believe the law should to reflect that the safety of the child is paramount. When the Court is considering the child’s welfare, it must consider whether that child is safe from violence ahead of other considerations and these other considerations must become secondary.
Parenting orders must also be consistent with protection orders. The safety of children and the parent who has been a victim of violence should be given more weight when parenting arrangements are decided
. 

10. How should risks to children and adult victims be reflected in parenting arrangements under the Care of Children Act 2004? How could Parenting Orders and Protection Orders be better aligned?
Numerous studies and submissions have been made to government detailing research and strategies to combat both domestic and sexual, violence in Aotearoa New Zealand and to protect both women and children from these crimes
. If New Zealand is to get serious about stopping the intergenerational cycle of domestic abuse, our Family Courts must get serious about keeping our children and their protective caregivers safe from further violence and abuse. The Care of Children Act 2004 should be amended to specify that domestic violence is a key factor in determining the welfare and best interests of children. The recently repealed sections providing that there should be no unsupervised contact with children when there has been domestic violence should be reinstated. 
Amendments to the Care of Children Act 2004 should also be made to clarify that the two most important factors for children’s well-being post-separation are maintaining their relationships with their primary caregivers and minimising their exposure to inter-parental conflict. It should be clarified in the Act and in the training of the judiciary and police that that an assumption of shared parenting is not New Zealand law and state all allegations of domestic violence are to be treated seriously and properly investigated.
We support creating a new offence of psychological violence or coercive control and we agree that repeated and or serious family violence must be made an aggravating factor at sentencing. We also agree with amending the Domestic Violence Act 1995 to include a prohibition on discharges without conviction for breaches of protection orders and amend the Sentencing Act 2002 to provide that domestic violence is an aggravating factor.
We believe that creating a standalone family violence offence or series of offences should be investigated further. As we noted above, we think older and disabled people require more legislative protection from violence and abuse that involves family or other carers or violence in residential facilities.

Judges must also be able to consider protective conditions not just when a parent of child has been physically or sexually abused by the other parent, but also in cases of psychological violence.  The court must be able to consider protective conditions when, for example, a parent has threatened to hurt or kill the other parent or child, or threatened to kidnap the child.  

The Family Court should not prohibit a parent, who is the primary caregiver and a victim of abuse from the other parent, from relocating to another city with the child where they will have better family and community support.  If relocating would mean greater safety and wellbeing for that child, then the court should allow it.  

Currently, the Family Court refers all incoming cases off to a contracted Family Dispute Resolution (FDR) provider unless the court is already aware that the case involves domestic abuse.  This mediation process is not suitable in cases of domestic violence. However, there is no process for the Family Court to screen for family violence before referring cases off to a FDR provider.  Thus, the Family Court is currently forcing many victims of domestic abuse into this process, which is likely to have unsafe outcomes for victims and their children. The Family Court should Implement a robust family violence screening process for all cases entering the Court and ensure cases involving family violence can bypass the FDR process. 
11.  Victim safety in bail and sentencing
We agree victim safety should be paramount in bail decisions and should also include the safety of any other family members including children. We agree with increasing judges powers in this regard.

12.  What powers should criminal court judges have to vary or suspend orders usually made by the family court, or to make orders at different stage in proceedings?

We agree judges need greater powers to vary protection orders or to refer the question of varying an order to the family court, during criminal trails. 
13.  What changes would you suggest to court processes and structure to enable criminal courts to respond better to family violence?
Recent changes to the Family Court have impacted on women’s ability to leave abusive relationships because of the lack of processes that prioritise women and children’s safety and the focus on dispute resolution and couple work without any provisions for screening for domestic violence.

We support creating a new offense of ‘coercive control’ to criminalise ‘sustained patterns of behaviour that stop short of serious physical violence, but amount to extreme psychological and emotional abuse’.  This potentially gives victims, the Police, and others the ability to prosecute family violence offenders that are using this type of pattern of behaviour before the abuse has escalated, as it often does, to serious physical violence, with sometimes irreparable physical and psychological damage resulting.  We strongly prefer an offense termed ‘coercive control’ to ‘psychological violence’ as it is much clearer from the wording what the effect is on the victim.  
It could be very useful to create a class of offences for all the reasons mentioned in the discussion document: 

· to make the existence of a family relationship central to the offending

· contribute to building a record of the offending behaviour

· identify family violence cases for other information gathering purposes

· send a clear message that family violence is a criminal offence

· to collect accurate statistical data on prevalence.

Prosecutors should be required to use the family violence offence when applicable, removing the discretion to apply the most relevant offence, so that the record of offending behaviour clearly identifies all offending that is related to family violence. However, the range of charges that may apply in family violence situations must all still be available, just with the added clarity that it is a family violence-related charge.  

We agree that sentencing judges should be required to assess the seriousness and repetitiveness of the harm by taking into account the pattern of behaviour, so that repeated and serious family violence offending is an aggravating factor at sentencing.We also belive that there should be a new principle introduced so hat the court must consider victim safety at sentencing, which would also better align the principles in the Sentencing Act 2002 with the focus on victim safety and judges should always be required to make victim safety the paramount consideration in bail decisions in all family violence offences. 
Victims of domestic abuse should have easy access to professional specialist support when they seek it, but there also needs to be substantially more funding for specialist services that reach out to victims referred by police, hospitals and health practices, and other agencies.  We also believe it is crucial to introduce proper training and education are urgently required across the whole sector.  
There is evidence of financial, and cultural and linguistic and other barriers to accessing protection orders. For example, applications for protection orders are more likely to be successful if applicants have the support of a lawyer,
 however, the cost of hiring a lawyer can be a barrier for those who do not meet the eligibility criteria of legal aid. Migrant women face additional barriers to protection orders, including language barriers, lack of knowledge of the judicial system, and for non-residents, fear of losing their right to stay in Aotearoa New Zealand if the abuser is their sponsor.
, 

We also believe the excessive costs of using the court exclude some women from attempting to leave violent relationships and to get legal aid and therefore have access to justice. For example, only about 70% of the female population
 have access to crisis support services and there are significant gaps in services for male victims, and gaps in provision of services for Pacific communities, other migrants, refugees, LGBTI, and older people with disabilities
.
Robertson et al also raise concerns that the threshold for obtaining protection orders without notice has been unnecessarily increased and that applications are determined by judges without speaking to women or their lawyers, and judges do not need to provider reasoning for declining an application, making it difficult for women to appeal decisions.
 Furthermore, when protection orders are in place judicial responses to breaches are inconsistent, and judges may excuse or fail to recognise the seriousness of breaches. Statistics from the Family Violence Clearinghouse indicate 74% of breaches of protection orders resulted in conviction and of these, 62% resulted in non-custodial sentences.
 

In addition, changes to government services have also had an impact. For example, changes to Housing NZ including the merger with the Department of Building and Housing, the loss of case managers and face to face contact, the restriction on the provision of social housing policy to government and other changes which seriously diminish the function of the organisation to provide social housing to women needing to leave violent relationships.

14.  What are your views on an alternative pathway for victims and families?
We agree that pathways need to be clarified and consistent. However, we are concerned that the "additional pathways to safety" looks like ‘restorative justice’ an intervention which is not supported in evidence. It is important therefore that there are accessible, evidence based and properly funded services. Where there is unequal power and coercive control in the relationship we consider that such processes are extremely dangerous for victims and fail to recognise power imbalances and keep victims safe.

Access to support services should also be available before violence has occurred. We support providing funding for women and men who want to attend either Stopping Violence or Breaking the Cycle programmes voluntarily. These programmes should be free to all. Funding for such programmes could be provided by using the funding which has been cut from providing counselling in the Family Court. It is a well-known fact of behaviour change theory and practice that voluntary participants are far more likely to benefit from change programmes, as they are personally motivated to change. 
15.  What are your views on clarifying in law that Police take at least one of the following steps when responding to family violence reports?
We agree that the police response should be to file a criminal charge or issue a Police safety order.

In addition victim safety must be paramount and therefore Police should not need to ask victims if they want charges to be laid, or need to force victims to testify against their abuser potentially putting them at greater risk and/or lessening their trust in the justice system. 

Police should also be required to gather as much evidence as possible at the scene of a family violence crime in order to rely as little as possible on victims’ testimony to secure a conviction – with the understanding that testifying against the offender nearly always increases a victim’s risk. Evidence should include wherever possible: statements from any other witnesses, photos of injuries or property damage, doctor/hospital reports, etc. 
16.  What changes could enhance information sharing between agencies in FV cases? What changes could enhance information sharing between courts and institutions?

We applaud and support the announcement by Justice Minister Amy Adams on 26 August 2015, when she stated that there was a to be a pilot programme run in Porirua and Christchurch involving providing new reports on defendants’ family violence histories to judges when they make bail decisions. We hope that this pilot will prove positive in practice and will then speedily be extended to the rest of New Zealand and be made permanent. 
We also strongly support the announcement by Minister Adams on 1 September 2015 of new information sharing rules between Family and Criminal Courts as part of work to reduce domestic violence. It is essential for judges to have access to all information relating to violence and the history between the parties so that judges are aware of the pattern of violence in a relationship and can make informed decisions.
Judges must have information held by other sector agencies including the police. Police should be expected to provide this information including histories of 111 calls and safety orders or breeches of other protection orders.  We agree with the presumption of disclosure and that safety must trump privacy. Judges must be provided with the information held by the police and other sector agencies. A positive duty to do this should be placed on all parties. 

We believe alongside this presumption guidelines must be created to help agencies understand how to share information in a way that will not further endanger victims.  Most importantly, care must be taken that information about or from a victim that would endanger the victim cannot be accessed by the offender or by anyone who would be likely to share that information with the offender, including lawyers, other family members, and friends and associates.

We agree that there should be a positive duty on parties to inform the criminal court of any related Family Court proceedings or orders to ensure that the information provided is not reliant on administrative decisions and that the police can work proactively to keep victims safe – particularly those most at risk of injury and death.
17.  Do you think minimum standards of skills expertise in DV and FV would help keep victims safe and hold perpetrators accountable? 

Yes, in part, but we must also address the culture of the family court and the judiciary and the police in general. Domestic violence must be understood as different from “conflict” or “high conflict” divorce, and women victims should not be labeled uncooperative or vindictive for trying to keep themselves and their children safe. We believe that the judiciary and the police require considerable additional training. Establishing minimum competence standards would go some way to ensuring this. 

We agree that agencies and service providers must have consistently high standards that are in place to support their workforces to be responsive, safe and competent. We also believe that the current workforce in both the justice and family violence support services is underfunded.
As we have noted a lot of the issues stem from how the law is applied, not the law itself. Therefore, changing the law may have little or no effect if better training is not provided for professionals in the judiciary and in intersecting services.  It is therefore crucial that anyone working in family violence have comprehensive and regular training in violence against women including lawyers, the police and Family and District Court judges.
Even if their training is through a separate body, judges must be included in plans for training, evaluation and accountability. In addition, we must provide specific education to judges and lawyers about the Court of Appeal’s decision in Surrey v Surrey [2010] NZFLR 1 and ensure that the correct test of “necessity” under section 14(1) of the Domestic Violence Act 1995 is applied in relation to protection order applications.

There have been two papers about workforce development written for the Taskforce on Family Violence
.   People requiring this minimum level of skills development must include judges, police and people working in all intersecting government services and all relevant NGOs including those who work with women, disabled people, and people with mental illness, the elderly and children. 

A major barrier to medical practitioners and related personnel effectively engaging with those living with family and domestic violence is inadequate education, training and support given to practitioners to intervene effectively
. Training should also be mandatory for health professionals and social workers and must include an understanding of the different forms of abuse that older and disabled people experience and potential communication and mobility issues specific to help seeking and becoming safe.
18.  Other issues:

Gender

Gender is a significant risk factor for harm across all forms of family violence
.  Women’s Health Action believes that violence towards women and children are gendered crimes with serious health effects that can be lifelong
. We believe violence is one of the most significant challenges to the health of women and girls. Girls who are victims of violence are more likely to be re-victimised later in their lives than those who were not victims. The prevalence of this type of violence is supported by current cultural norms, gender inequalities and institutionalised misogyny and media portrayal of women and girls.  It is exacerbated by various factors including economic inequality, poverty, high crime levels, alcohol and drug abuse, poor victim support from both the police and the judiciary and the underfunding of support services. 

An increasing number of countries have developed strategies specifically aimed at reducing violence against women and children including: emphasising responses that recognise the gendered nature of these forms of violence and the influence of social attitudes about the status of women on the incidence and nature of violence. 
Despite this, we continue to use gender neutral language to describe men’s violence against women. It is critical that, within the act and all related policy directives, there is acknowledgement of the gendered nature of violence in New Zealand.  The reality is that men are the primary perpetrators of violence against women, children and other men.  Until this reality is explicitly named and addressed in legislation and policy, responses to men’s violence will not be robust.  Men’s violence, and the societal attitudes that enable NZ to have some of the highest violence stats in the world, is hidden by gender-neutral language.  
Gender-neutral language hides the reality of men’s violence also enables women to be blamed and/or not taken seriously when they seek help and manifest the devastating effects of violence.  New legislation must use the language of violence against women when describing intimate partner violence.  Other family related violence must also acknowledge the predominance of male violence against others – parents, siblings, and wider domestic relationships.  
We must also introduce education programmes in schools to teach young people about intimate partner violence, sexual violence and the warning signs of power and control by abusive partners.
Diversity and providing protection from violence to all New Zealanders.
Some groups of women experience sexual and domestic violence more than others. For example, Women’s refuge report 2011 notes disproportionately high levels of Maori clients (50%) were Maori and young women and Maori women are twice as likely to experience sexual assault
. Attention needs to be given to ensuring the specific needs of different population groups both in legislative changes and service provision. For example, male victims of family violence frequently experience it from another family member, such as a sibling. Older victims of family violence may experience it from a child or a partner or a grandchild.  Māori and Pacific peoples are disproportionately represented as both victims and perpetrators which may be compounded by experience of poverty, social marginalisation, racism, and unemployment.  

Socio-economic, cultural and practical barriers that may make it difficult to seek help. Disabled people may rely on others for day-to-day care, creating potential for abuse and neglect and lesbian, gay, bi-sexual, transgender and intersex people may also be more vulnerable, due to discrimination and threats of having their sexuality exposed.

Not presenting to services in the ways, or as the services expect can also have long term implications for women who are trying to get help and escape violence.  A number of studies have identified that courts, police and others having less empathy for prostitutes, HIV positive women, drug users and those who fight back, for example, and that for these groups, who are not seen as legitimate victims
.  
Some groups of men and boys are at much greater risk than those in the wider community
.  Boys are also at greater risk of harm than men generally – especially of suffering the effects of sexual violence and the consequences of living in a house where their mother is being abused.  However, more girls than boys are sexually abused.  
Disabled men and boys are at significantly more risk than able-bodied boys and men of all forms of abuse, including hate crimes, in their daily interactions in the community, at school, in their work places and in their homes, whether private homes or residential situations.  The risk of abuse for elderly men also increases as they age.  Yet within these groups the abuse of girls and women is more prevalent, so again this gender disparity must be recognised.  However, in this situation both men and women are perpetrators of abuse.

The language and descriptions used in the act must reflect the increased risk for boys but must also describe the gender disparity in victimisation and perpetration.  Women can be offenders against children, but men are predominant offenders.
Currently, older women and men have been excluded from both the legislative protection of the Domestic Violence Act (as identified above) and mainstream responses from the violence services.  Older people are referred to Age Concern and the abuse of disabled people, if identified and responded to at all, is addressed through the health system.   Neither of these systems is resourced to address violence as a crime, to engage with the legislative process and to provide safety and rehabilitative responses to victims.  

Similarly, older and disabled people are frequently not considered credible witnesses to their own abuse, and consequently their cases – even if referred to the police virtually never get to court.  This means currently there is no protection for these people under the law, which, as we noted above, this legislation should address.
Intersectoral and educational strategies
Domestic violence is a complex issue, and the training required for judiciary and police contains very little specific to domestic abuse.  Yet this is a huge part of the police and courts’ workload.  The Minister of Justice, Amy Adams, stated recently that 41% of frontline police time is spent on family violence.

We agree that family violence is a significant social issue which legal change alone cannot address. We believe government approach to family violence must also include more strategies for changing the agency cultures and societal attitudes. This could include implementing some of the recommendations from the last CEDAW review like gender mainstreaming, challenging stereotypes and harmful practices in the media and creating a National Action Plan for women which identifies family violence and sexual violence as one of the major health challenges for women. 

Provide specific resources to the Ministry of Social Development to support women and children to escape permanently from violent relationships, instead of being forced to remain in or return to violent situations because of financial constraints.

Introduce comprehensive education programmes in both primary and secondary schools to teach boys respect for women and girls, educate boys about alternatives to violence and teach them to value gender equality and how to challenge gender stereotypes and exploitative myths. In particular myths like parental alienation and situational violence should be challenged in the training of police and the judiciary.

Funding 
Domestic violence has significant economic impact 
despite this support services and training remain underfunded. We believe the lack of detail around funding and service provision in this document is cause for concern. There have been significant funding cuts to the NGO sexual and domestic violence sectors and many changes to health and social service provision.  Prevention initiatives need to be further developed. Recent funding cuts and changes to intersecting services changes have impacted most severely on poorer women.  
As a consequence of the cuts to domestic and sexual violence sector funding and changes in government policy about how services are prioritised, many violence services do not have the capacity, resources, skills or mandate to work with older and disabled women – and no one has a mandate to work with abused men.  Indeed, many services are funded to work only with women with children in their care – not with women without young children.  This significantly constrains the ability of any legislation to provide protection for abused people, as refuge, safety, rehabilitation and related services (for example: housing, health, welfare) must be an inherent part of any response to prevent and respond to violence in a credible and effective way. 

We believe the government must ensure that legislative reform does not occur in the context of status quo or reduced funding, capacity and resources to the police, NGOs and related government services. Funding for the training of health, justice, police and other agencies who deal with family violence is also crucial. 

In addition, Government must provide adequate, permanent and sustainable funding for sexual violence and domestic violence services and permanent, adequate funding to Women’s Refuges throughout Aotearoa and ensure immediate access to counselling for survivors of domestic violence. Funding is also required to conduct research into family violence including the effectiveness of stopping violence programmes provided to male perpetrators of domestic violence.
We agree that additional funding is allocated to continue to extend the Safer Homes in New Zealand Everyday programme nationally so that domestic violence victims and their children can remain in their homes. We also recommend reinstating the six free counselling sessions through the Family Court to ensure that as many cases as possible concerning contact with children and which do not involve domestic violence are resolved at an early stage. We must also ensure that legal aid is available to those on low incomes and require the Ministry of Justice to prepare and implement a plan to ensure that lawyers and legal aid are available to domestic violence victims throughout Aotearoa.
Governance

We are concerned that there will no longer be any formal mechanism to include the community sector in any governance or strategic oversight of family violence. We need to have a transparent and meaningful and regular process in place for government and the judiciary to engage with those of us working in the sector and with those who have been victims of violence. 

We believe the changes to the Taskforce on Family Violence, which downgraded the taskforce from chief executives to less senior representatives with lesser decision making/spending powers has had a negative effect. Similarly, the downgrading of the Family Violence Unit in the Ministry of Social Development and changes to funding for prevention and health promotion in all areas including family and sexual violence.  
We believe government should consider implementing the recommendations in all of the reports of the Family Violence Death Review Committee and the recommendations of the Ministry of Justice’s report Te Toiora Mata Tauherenga, Report of the Taskforce on Sexual Violence 2009
. Action by 2017 all of the recommendations in From “Real Rape” to Real Justice: Prosecuting Rape in New Zealand
. We also support government providing the Law Commission with resources to complete its work on alternative trial processes, with a commitment from political parties to implement the recommendations of the final report by 2017.
Thank you for the opportunity to provide this feedback. We would be very happy to meet with you to discuss this issue further. 
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 (1)  For the purposes of this Act, “Domestic Violence” means-


(a)  Controlling, coercive or threatening behaviour,


(b)  Physical violence, or


(c)  Abuse, including but not limited to, psychological, physical, sexual, financial or emotional abuse between those aged 16 or over who are or have been intimate partners or family members regardless of gender or sexuality.


(2)   For the purposes of the definition in subsection (1)-


 “Coercive controlling behaviour” shall mean a course of conduct, knowingly undertaken, making a person subordinate and/or dependent by isolating them from sources of support, exploiting their resources and capacities for personal gain, depriving them of the means needed for independence, resistance and escape and regulating their everyday behaviour.
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(a)  fear that physical violence will be used against them,


(b)  Experience serious alarm or distress which has a substantial adverse effect on the victim’s day-to-day activities.


(3)  For the purposes of subsection (2) a person shall be deemed to have undertaken a course of conduct knowingly if a reasonable person in possession of the same information would conclude that the individual ought to have known that their course of conduct would have the effect in subsection 2 (a) or (b). 
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